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and other technical experts,
executive personnel, attor-
neys, agents and other spe-
cialists of their choice”
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“Although the bona fide occu-
pational qualification (BFOQ)
exception of Title VIl is to be
construed narrowly in the nor-
mal context, we believe that as
applied to a Japanese company
enjoying rights under Article VI
of the Treaty it must be construed
in a manner that will give due
weight to the Treaty rights and
unigue requirements of a Japa-
nese company doing business in
the United States, including such
factors as a person’s (1) Japa-
nese linguistic and cultural skills,
(2) knowledge of Japanese
products, markets, customs, and
business practices, (3) familiarity
with the personnel and workings
of the principal or parent enter-
prise in Japan, and (4) accept-
ability to those persons with
whom the company or branch
does business.”

“We express no view as to
whether Japanese citizenship
may be a bona fide occupa-
tional qualification for certain
positions at Sumitomo or as
to whether a business neces-
sity defense may be available.
There can be little doubt that
some positions in a Japanese

controlled company doing busi-
ness in the United States call for
great familiarity with not only the
language of Japan, but also the
culture, customs, and business
practices of that country. How-
ever, the Court of Appeals found
the evidentiary record insufficient
to determine whether Japa-
nese citizenship was a bona
fide occupational qualification
for any of Sumitomo’s positions
within the reach of Article VIII
(1). Nor did it discuss the bona
fide occupational qualification
exception in relation to respon-
dent’s sex discrimination claim
or the possibility of a business
necessity defense. Whether
Sumitomo can support its asser-
tion of a bona fide occupa-
tional qualification or a business
necessity defense is not before
us. We also express no view
as to whether Sumitomo (Shoji
America) may assert any Article
VI (1) rights of its parent.”
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